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. i

.Employer Identification Number: ENREEED. .

Cl

DearApphwnt' S : .'“ L

We have oonsudered :your, applmhon for recognmon of. exempﬁon from f

exemptxon under that section. Tha basxs -for our conclusm is set forth below
A Facts .

You were. estabhshecl on—to beneﬁis under a seff

contnbunons and employee premlums. f ,
x i
For two of your sub-plans, eligibility for coverage depends on.the empl
foh j'either a "salaried" (management-and bkweekly non-exeinpt: employesj or.an jhouly” -
. . i employee. For both salaried.and hourly.employees, participation in the VEBA fequires the
Cod payment of regular premiums by the employee (eitheron a week!y or bc-week ‘basis).

Descrmm of Beneﬂis .

: Y0ur self-msured medlcal reimbursement plan comprxsa three sub-plans Thése are as
follows: . : ‘

' Hospital Plus: This sub~plan provides coverage fof the costs of hospital admi
hmlted renmbursement for mental and nervous disorders, alcohohsm and drug‘ dition) and

{le., pamcupant only, paruc:pant plus one dependent, or family coverage).
ol deductnbles coinsurance charges and lifetime maximum amounis

yee's status.ag - .




. ...+ 2ppliances (i.e., "braces”).- In addition, although all covered employees receiv ‘ relmbursement
o ror the cost of outpahem uemodlalysxs hourly ernployees (but not salaned) e
‘ ; ‘to be sub;ect 10 2 $25 co-payment. L

vi

' employees but 20 years for hourty employees

- ,comsurance charges as well as an annual maxxmum of $5 000 (an amount,

ellglblllly waiting penod" (measuredfrom the date.of hire) before ooverage yer the plan yﬁll. B

E oegln “The version for salaned employees imposes no such warhng penod

Coverage is prowded to retlreee and their spouses and dependenls. :

i {provided varies according to when the refirement took place. For retirements ttook-(orlal(e)

 place after July 1, 1993, the following conditions apply. .If the retiree Is under 65, coverage'-

canbecontmuedundertheplanpursuanttolheso-mlled COBRArequlre nts. lftheneﬁree .:’;'

3 ,employee or an.hourly employee “For. salaned employees the minimum number of years ls 1'5£ S
: for hourly employees, the rmmmum numberof years is20; : o o

f,x

Extended Plan; Thzs sub-plan provrdes coverage for hospltal admlssms (incl ing llmlted .
+ " | reimbursement for mental and riervous: disorders, aleoholism and drug additio ) and'certain '
R *outpahent procedures. Itialso provides. majer medical benefits, as well as limi o

* treimbursement for routine physical exams, vision examinations, and dental X Catastrophlc o
er long-term conditions are subject to managed care. Each participant has a choice as'to the
’.soope of the coverage (i.e., participant. only, participant plus one dependent. -family *

ooverage) Benefits are ‘subject to deductlbles coinsurance d'largec and lifetij ma;nmurn

,»amounts (and these are genelally more favorable than those under lhe Hosp ) Plus Plan). .

L There are twa versions of the Extended Plan: one for salaned emplo
-hourly employess. Coverage is. |dentlcal for the two groups of empioyees. -
Hospital Plus Plan, benefits and requlred ;premiums are not identical for the

Salaned employees, but not hourly- employees, receive limited reimbursementifor orthodchtrc

and one for -
ver, uhlike the - -

P yees appear’

As was the case for the Hospltal Plus Plan the version.of the Extended Plan for hourly

- | employees imposes a 24<month ehglblllty waiﬂng period” (measured from the date of hire)
o before coverage under the plan wxll be beglm The version for salaned empioypes lmposes no
) .:aUd'l wartmg period. 1

: Coverage is provxded to rebrees and their spouses and dependents . eondmons for -
;coverage: prowded are substanllally the same as for the. Hospital Plus Plan. | parﬁcular "
! minimum-amount of service necessary for receiving coverage is 15 years for's v--

Day One Medical Plan: T‘nls sub-plan provldes for the payment of reim gent of hospilal "
:fmedical and surgical charges. Coverage Is extended to all full-time employees and is available .

tothemasofthedateofhlre Beneﬁtsundeqlheplanaresubledtoded ctibles and oo
ich is Ifar smaller-. -,

£




-_ret:re&s ' : g oo

: :ihree sub-plans. Wa note that the Extended Plan can be viewed a5 a more.g
pa ‘he Hospital Plus Plan and oonsequenﬂy, we believe it unlikely that an‘emplo

pnvate shareholder or xndmdual

Coverage under more than one plan
ltis undear whether there are parbapants who are’ covered by more.

)lans and it is conceivable that some employeee might wish o puchase ﬂ'lls
)ddmon to one of the other, plans. Jn this regard we note that the three sub-p

- provision for “coordination of beneﬁts" with' other plans sponsored by theemplp&e
- Hospntal Plus Plan makes: explicit pI'OVlSlon for coordination with the Day One

iThus, it appears that the drafters of the: sub—plans reoognnzed at Ieast a possi

" iparticipants might be. cavered under ‘more than one plan. Nonetheless, we will
. ,assumption that thers are;no partnc:pants covered under. moce than one plan. .

Relevant Law

i Sect:on 501(c)(9) of the lntemal Revenue code dmmwluntary em : yees
L beneﬁciary associations: provndmg for the payment of life, sici, accident, or

-members of such association or.their dependents or designated beneficiaries;'
et eamings of such assodiation i mures (othet than through such paymenis) to

v spm e W

Section 505(3)(1) of the Code prowdes m relevant part mat an orgamz

- in section 501(c)(9) will nat be exempt under sectlon 501(a) unless it meels th+

~,ect:on 505(b)

verage In

ns each make

r (and the

ical Plan), .

that ‘
ethe -

f no part of the

1ation described

’i.

--mmbursement plans.

g Sectlon 505(b)(3) ¢ of the Code’ provld% that in.the case of any beneﬁt far whlch some
By other Code section provides. nondnsmmnabon rules, section 505(b) will be sa
, mondascnmnnahon rules so provided are sansﬁed with mpedb such benefit.

onlynfthe

-Section 105(h) of the Code sets forth nond»smmbon rules for seif—mrred medical

Secuon 105(h)}(2}A) provides that a seff-insured. medical nambusara{t plan safisfies
fa

3he requirements of sectxon 105(h).onty. rf the plan does not discriminate in
| ‘compensated individuals as to eligibility to parhcxpate o !

_ Section 105(h)(2)(8) prom thata seifinsured médical .emmseme& plan satisfies;:

of highly

the benefitof any ..

requirements of R

« benefits tothe ™ © .




PRI

. me requuramems ofsectxon 105(h)only rfthebeneﬁts prwided underthe plan ,
o ‘ dnscnmna!e in favor of parhapant; whaare h-ghly compensabd mdmduals '

: Secnon1105-11(c)ofthe|:e'guléhonspmwdesthataself-rsuredm fcal - S
. %? ,:a’eambursementplandoesnotsatnsfyme umaentsofsechon 105(h)oftheCodeuni&es ()lt

* ... 1 benefits. The requcremems asto Gllglblhty can be sahsﬂed either by passing. percenbge test f ‘
;;woradassrﬁmtlontest Thedass«fmbonmt:ssahsﬁednfﬂmeplanbenemss, i

oeqal mles in secbon 401(a)(5) oonceming elignbolny to partnapate . .
Section 1:105-11 (c)(3)(1) of the: regulabons provides that Benefits subj '

- 7aimbursement under a plan must.not dismmmate in favor of highly compen
”lan benefits wdl not satlsfy the requnremenis -of this: su.bparagraph unless all

partlc:pants In addmon all the' benefts available for the dependen&; oﬁempl '
; highly. compensated individuals'must also be; available or the same basrs for 1
au other employees who are parﬁc:pants _ _ |, o
. ‘Section 1.105-11 (c)(3)(m) of the regu:anons discusses the. ques’non of, RS

) "dxscrtmmatory benefits.arg being provided to afnployeés.. This regulation states that any such | - i
‘Benefits provided to a retired employee who was a highty-compensated individual will be .;

. Ideemed discriminatory unlessmetypeanddolla'hmtahonsofsudxbeneﬁts ethe same as- e
| I those provided to all other retired partiapanjs - o

) Analy§

SRR Thn dFering benafits prowded under each of the sub-plans prevents
% Tconsidered as a single: plan for purpéses of testing non-discrimination (becau

. t-.i'plan would run afoul of the regulatory nequxrement that all benefits pro

: -, 'compensated Indrviduals be pmwded fo: non-hghly—compensated mdlvlduals
i :1 .1 05.1 1(¢)(3)(i:)). |n add,i,tibn-to;differences in:benefits such a,s:déductibles;il

sucha smgle

; ; to salaned employees and possmly. requnr&e oo-paymenls for outpabent he
. Lfrom hourly employees. Also, under bc»ﬂf\1 the Hospital Plis Plan and the Ext

5 { retireges with between 15° and 20 years of-servu:e with the: sponsor are eligible for retiree -
! 1 coverage only f they had been mlaned employees Slmdarty sttua&ed houdy ployees are not N
- so ellgnble ) R : _ ;.’ .

heir fitan beirg < 'f et




-21

a dxscnmmatory in favor of: highly compensated individuals .-

B ?plan meets the elxgnbility requirements there,may be exchded fmm employe_ who have not

”As provided by section 1:105-1 1(eX1) of the regulations, a self-insuréd.medi
o plan wull not sat;sfy the requnrements of sect:on 105(h) ofthe Code unl&cs it

Re!evant Law

Section. 105(h)(3)(A) of: the Code prqwdes that a-selfi Jnsured rnedlcal

N plan does not satisfy the’ elagnbuhiy reqmremems of section 105(h)(2)(A) unlessjsuch plan (|)
. | . benefits 70 percent of of miore of all empioyees, (the 70% beneﬁttest) or 80
; jall the. employees who are eligible-to beneﬁ’d unider.the plan if 70 percent or mg

|employees-are. eligible 10 beriefit under the pldn (the 70/80% test); or (i) such: mployees. as‘
qualify under a classification setup by the' employer and found’ by me Secretagy not to be

" Section 1.1056-11 (c)(2)(") of the regulabons provides that whethera npl -
:.x;mrements of. sect:on 105(h)(3)(A)(li) will be detemuned based upon the fa '. :

Section 105(h)(3)(B) of. the Code pro\nda that for purposes of deten’m ing wheﬂwer a -

Fmally, we would hke to: add SOme comments on lhe meatment of excl '

jes: the

ble‘employees : , ‘
lrelmbursement o




" Lincome to the participant’ pursuant to the excess renmbursen’:ent provisions of

v
."’_

¥ equnrements asto ellglblllty to parhcxpate and nond:smmmatory beneﬁis. F purposes of the

lig:bmtytest.meregulat:onpermstsﬂwe,sponsork)exdudeempbyeeswm we not yet B

completed threeyearsofsemce Thequestxon cswheﬂmeryoumusethee

Interal.readmg Consodermemseofaplansponsoredbyanewtyes company ln
suchamse allemployees of the - oompanywoddneeossarilybe‘exdud 2 -

statute and regulatlon suggesis that; so long as your classuﬁcabon of elsgx He employees is o
not unreasonable on.its, face, your, plan would be immune from all other aspec ofthe: . .- _
nondiscrimination tests for those ficst three years. In effect, the literal read
exempnon from dnscnmmatxon testmg taall companies. during their. first thre

‘ parudpatlon all employees who-do not meet the age or. service condihons— :
" {‘concept to you, all-hourly: employees would be included.in'the tests" (even thos
,, | yet satisfied the two-year: waiting: penod) bewuse you donot exclude. from

o employees who- have not yet sansf’ ed the: two—year wartmg penod i

:lunng what would: otherwlse have been the, wamng penod such- renmburse 1= twas taxable
'? 105(h)(7)(A) of the Code ‘and section 1.105-11(e) of the mgulanons. : ' -
As we stated eadler we believe it: hkely that the salaried—only versions of the Hospital .

e i Plus Plan and the Extended.Plan are disériminatory within the meaning of section 410(b) (as .

!+ modified for purpcses of section 105(h) of the Code). This belief woiid becorfie a virtual

: certainty if the regulation were to be given the “alternative” interpretation dnscgssed above (L.e., . '{ '

' o ‘s the interpretation that would include all hourly employm inthe tests even those who have not - .
} yet satisfied the two-year wamng penod) : o = B




